INTRODUCTION
Historically, individuals who file for bankruptcy protection have been viewed harshly by society. The negative perception of bankrupts was manifested in the punitive treatment of them, which included at times forfeiture of all property, relinquishment of spousal consortium, revocation of citizenship, surrendering children as slaves, prohibition from holding public office, imprisonment, and death.
1 Aside from these severe punishments, bankruptcy petitioners were routinely degraded and humiliated in public. At times, bankrupts were forced to sit in public and place baskets over their heads. In other instances, they were required to bang their buttocks on a rock before a heckling crowd, or wear distinguishing clothes in public, or simply be sold at a public auction to the highest bidder.
2 Degradation and humiliation of bankrupts were reinforced through official contemptuous discourse, which labeled bankrupts as "deceivers," "frauds," "offenders, " "cheaters," and "squanderers." 3 This traditional negative image of bankrupts was similarly held in colonial America, and vigorously continued throughout the Victorian era and into the 20th century. By the 1960s, a number of critics had begun to voice 1 See infra notes 29-40 and accompanying text. 2 See infra notes 12-18 and accompanying text. 3 See infra notes 19-24 and accompanying text. their concerns about the dramatic rise in consumer bankruptcy filings in the United States. The critics mostly attributed the increase in filings to an alleged decline both in morals and in the shame associated with bankruptcy. While the stigma of bankruptcy exists to this day, charges of the fading stigma of bankruptcy have recently intensified. A number of recent studies have attempted to corroborate assertions of the declining stigma of bankruptcy through the use of indirect variables such as proxies. These attempts have been roundly criticized. The disapproval centers mainly on the studies' failure to directly measure changes in public perception of bankruptcy.
This study attempts to measure the evolution of stigma in bankruptcy by addressing the methodological concerns attributed to previous empirical studies on this subject. Rather than measuring bankruptcy stigma through the examination of indirect bankruptcy stigma proxies, or through the questioning of former petitioners, this study measures evolving public perception of bankruptcy by directly examining the general public's expressed sentiments.
This Article will begin with an examination of historical social norms regarding the bankrupt, both globally and in the United States. Given the persistent historical and contemporary manifestations of stigma in bankruptcy, Part I will attempt to address the question of why stigma is attached to bankruptcy. Part II will describe the methodology of this study in measuring the evolution of public perception about personal bankruptcy. The Article will conclude with a discussion of the results of this study.
I. THE EVOLUTION OF STIGMA IN BANKRUPTCY

A. The Evolution of Bankruptcy Stigma Outside the United States
Historically, heavy stigma was closely associated with individuals who were declared bankrupt. 4 The stigma arose since the debtor's conduct, leading up to the declaration of bankruptcy, was deemed to deviate from traditionally accepted social moral norms. 5 First, while traditional moral norms demanded that an individual act honestly towards all other members of society, bankruptcy filings were deemed either as fraudulent conduct on the part of the debtor toward his creditors, 6 or as a reckless disregard of the debtor's moral obligation to repay her debts to the trusting creditors. 7 Second, bankruptcy filing was deemed morally deviant because undertaking personal dissertation, University of Kent at Canterbury) (on file with author) ("'Bankruptcy' laws have virtually universally carried with them social stigmatization for the bankrupt."); Adam Smith, An Inquiry into the Nature and Causes of the Wealth of Nations, reprinted in 39 Great Books of the Western World 1, 148 (Robert M. Hutchins ed., 1952) ("Bankruptcy is perhaps the greatest and most humiliating calamity which can befall an innocent man. The great part of men, therefore, are sufficiently careful to avoid it. Some, indeed, do not avoid it; as some do not avoid the gallows."); James Q. Whitman, The Moral Menace of Roman Law and the Making of Commerce: Some Dutch Evidence, 105 Yale L.J. 1841, 1871 (1996) ("To European authors everywhere in the seventeenth century, the declaration of bankruptcy was the single most scandalous phenomenon of commercial society . . . all of whom regarded the declaration of bankruptcy as a ghastly evil."); id. at 1876 (quoting a German pamphleteer of 1619 describing the reaction in the community of a bankruptcy filing as follows: "Once word of this makes the rounds and becomes known, the average man bursts out with imprudent, violent and angry words. He storms, curses, blasphemes, says scandalous and contemptuous things about debtors, denouncing them as rogues, thieves and men without honor . . . ."). 5 See, e.g., Weiss, supra note 4, at 29 (1986) ("There is no denying the sincerity of the Victorians' moral outrage toward bankruptcy."). 6 For example, during the seventeenth century in France, the term "bankrupts" referred only to fraudulent debtors. J. 123, 136 (1989) ("Bankruptcy is an indication that one has betrayed (or is betraying) a trust that is judged to be important by many. Thus, the debtor contemplating bankruptcy anticipates that betrayal of this trust will lead to a shared outrage and stigma."); Servian, supra note 4, at 23 ("Judges [in England] saw bankrupts as posing a threat to the very fabric of their contemporary social order: credit was credit was viewed as immoral. 8 That is, bankruptcy filing suggested that the debtor had failed to responsibly manage her personal financial affairs by not living within her means, and instead choosing to consume credit.
9
In an attempt to voice their disapproval of the deviancy associated with personal bankruptcy and to reinforce the stigma associated with bankruptcy, societies historically adopted bankruptcy laws that emphasized the bankrupt's deceitful, quasi-criminal conduct in entering into bankruptcy, focusing on degrading the bankrupt, and imposing significant penalties on the bankrupt. The laws' emphasis on the bankrupt's deceitful, quasicriminal conduct was reflected in the typical statutory requirements for commencing bankruptcy. Whereas contemporarily the vast majority of bankruptcy petitions are voluntarily filed by the petitioner, originally, commencement of bankruptcy was involuntary.
10 Furthermore, whereas today bankruptcy is available to non-fraudulent debtors, traditionally to force an individual into bankruptcy, her creditors were required to demonstrate that the debtor had engaged in one of several "acts of bankruptcy." Acts of bankruptcy included fraudulent conduct of the debtor or concealment of assets.
11 Hence, by linking fraudulent conduct with the commencement of bankruptcy, the bankrupt automatically earned the disrespect of society.
widespread in 18th century society, and someone who became insolvent posed a direct threat to the stability of that system."). 8 For example, in 18th century England, the public held a restrictive view of personal credit, "for the law holds it to be unjustifiable practice for any person but a trader to encumber himself with debts of any considerable value. In addition to the emphasis on the debtor's malicious pre-petition conduct, many of the bankruptcy or debt collection systems were intentionally degrading and humiliating towards the debtor. In ancient India, for example, unpaid creditors would sit and fast on the debtor's doorstep. As the starving creditor would reach exhaustion, the masses would join the creditor's sit-in and demand repayment. 12 In Ancient Greece, bankruptcy laws forced the debtor to sit in the market place and place a basket over his head. 13 In Ancient Rome, the insolvent debtor's body was auctioned off for sale in the middle of the commercial center in town.
14 In pre-modern Italy, insolvent debtors were brought naked to a public square where they were required to bang their buttocks on a specially designated rock before a heckling crowd.
15
During the 17th century in Scotland, bankrupts were required to wear a distinctive coat and cap, half yellow and half brown, in public. 16 Similarly, in France, the bankrupt was carried to the center of the market place where commencement of his bankruptcy was publicly announced. Further, to avoid immediate imprisonment, the bankrupt was ordered to regularly wear a green bonnet.
17 When bankrupts appeared before a judge, they were required to expose their naked bodies.
18 These publicly humiliating rules and practices served to both manifest and reinforce the already embedded stigma associated with bankruptcy.
Another way by which legislators traditionally degraded the bankrupt was through labeling. The common contemporary usage of the label "bankrupt" carries with it a strong adverse social connotation. 19 This negative 12 See George Sullivan, The Boom in Going Bust: The Threat of a National Scandal in Consumer Bankruptcy 24 (1968). 13 See Servian, supra note 4, at 38 ("[According to the ancient Boetian bankruptcy code], the Boetians caused their bankrupts to be disgraced by forcing them to sit in the market place with a basket on their heads."). 14 1 S. Scott, The Civil Law 63-64 (1932 Rev. 189, 189 (1938) connotation is largely a product of the traditional usage of the term. In medieval Italy, society commonly referred to bankrupts as "deceivers and frauds." 20 During the 16th century in England, bankruptcy law repeatedly referred to bankrupts as "offenders."
21 These associations between bankrupts and criminals fostered the stigmatization of bankrupts, which still exists today. 22 Similarly, the words used in France to refer to bankruptcy petitioners suggest a strong contempt towards bankrupts. The word "Bankqueroute" in French is based on the Latin word fallere, which means "to cheat, deceive, or trick."
23 Likewise, individuals who are unable to pay their debts in bankruptcy are referred to in French as "deconfiture," figuratively meaning "to squander." 24 Apparently, communities' cohesiveness made it possible for these publicly humiliating and labeling practices to be powerful in generating deep fear of bankruptcy in the minds of the people, 25 as well as public censorship and ostracism of bankrupts. 26 The length of the excommunication period for the bankrupt generally lasted at least until the conclusion of the bankruptcy ("Even without the disgrace implied in the very etymology of the term bankrupt, undiscriminating condemnation of the debtor who fails to meet his obligations will probably continue as long as human nature is what it is."). 20 See Gessner, supra note 6, at 531. 21 See Fletcher, supra note 19, at 6; Servian, supra note 4, at 21. 22 Fletcher, supra note 19, at 6 ("The repeated references in the statute to absconding debtors as 'offenders' signifies the close identification between bankruptcy and criminality at this period, a stigma which was to endure until relatively recent times and one which has not yet been totally relinquished."). 23 process. 27 The excommunication severely limited the bankrupt's ability to participate in both social and economic aspects of society.
28
A final historical statutory manifestation of the negative perception of bankrupts held by societies can be observed in the draconian penalties and discrimination inflicted on insolvent individuals. Historically, penalties imposed on defaulting debtors included forfeiture of all property, relinquishment of the consortium of a spouse, imprisonment, and death. 29 In the ancient bankruptcy code of India, creditors were first allowed to remove a hand, then an eye of a bankrupt before killing him. 30 Similarly, in the ancient Egyptian code, creditors were allowed to "pawn the embalmed bodies of the dead [debtors] 38-49 (1964) . 28 See Servian, supra note 4, at 222 ("As we know, the swindler/undischarged bankrupt was outlawed from the merchant community both by his inability to receive or to earn money for himself, and by the immense stigma attached to his being an undischarged bankrupt."). 29 See Charles J. Tabb, The History of the Bankruptcy Laws in the United States, 3
Am. Bankr. Inst. L. Rev. 5, 7 (1995) . 30 See Servian, supra note 4, at 42. 31 See id. 32 See Sullivan, supra note 12, at 24-5. was paid. 33 In Ancient Rome, a creditor was allowed to privately imprison his defaulting debtor. If the debtor remained unable to pay, the creditor was permitted to sell the debtor into slavery. In cases of multiple creditors, Rome's Twelve Tables authorized the creditors to carve up the body of the debtor as a symbolic way of obtaining repayment. 34 In Germany, the Hamburg Bankruptcy Acts of 1630 and 1753 imposed the threat of expropriation and imprisonment against some bankrupts.
35 The British Bankruptcy Acts of 1604 and 1623 provided that certain bankrupts be pilloried and lose an ear. 36 Further reflective of the punitive nature of bankruptcy in England, the Bankruptcy Act of 1705 offered the death penalty for fraudulent bankrupts, 37 until an 1820 enactment replaced death with imprisonment.
38 During the 19th Century, bankrupts in France were not allowed to hold public office, sit on juries, practice as stockbrokers, or appear before the Bourse until they had paid their debts in full. Similarly, in Germany at that time, bankrupts could not vote or hold seats in the parliament. Origins in Debtor Perpetrated Crime 4 (Oct. 2000) (unpublished manuscript, on file with author) ("Debtors convicted of bankruptcy in England could be hanged until an 1820 enactment substituted seven years, with or without hard labor, for the death penalty."); Tabb, supra note 29, at 7 ("Early English law had a distinctly pro-creditor orientation, and was noteworthy for its harsh treatment of defaulting debtors. Imprisonment for debt was the order of the day . . . ."). The popularity of imprisonment for defaulting debtors was alluded to by a seventeenth century English jurist, Sir Robert H. Hyde, who stated that: If a man be taken in execution, and lie in prison for debt, neither the plaintiff, at whose suit he is arrested, nor the sheriff who took him, is bound to find him meat, drink, or clothes; but he must live on his own, or on the charity of others; and if no man will relieve him, let him die in the name of God, says the law; and so say I. James L. Bishop, A Treatise on the Common and Statute Law of the State of New York Relating to Insolvent Debtors 4 (3d ed. 1895) (quoting Sir Robert H. Hyde). 39 See Pomykala, supra note 38, at 5.
to bankruptcy have largely disappeared in the modern world, many countries still regularly impose significant penalties on bankrupts. 40 These degrading and punitive bankruptcy laws reflected the prevailing negative sentiments of society towards bankrupts, and served to reinforce and perpetuate the social stigma associated with bankruptcy.
41
B. The Evolution of Bankruptcy Stigma in the United States
The traditional negative image of bankrupts was similarly present in colonial America.
42 Insolvent debtors were perceived as criminals and thieves, 43 but mostly as slaves and dependents. 44 This harsh view of the defaulting debtor was manifested in the formal imposition of unforgiving penalties, including imprisonment and flogging. 45 Furthermore, the closely bound and cohesive communities during the colonial period facilitated the imposition of 40 America, 1819 America, -1893 America, , at 115-217 (1995 (unpublished Ph.D. dissertation, Rutgers Univeristy) (on file with Rutgers University Library) (documenting pervasive use of the slavery metaphor in bankruptcy debates from 1820 to 1867). 45 See Coleman, supra note 11, at 249 (remarking that by the close of the 17th century, debtor's prison was widespread in the American colony); Mann, supra note 44, at 79 ("The only consistency among debt laws in the 18th century was that every colony, and later every state, permitted imprisonment for debt . . . ."); Sullivan, supra note 12, at 29 (in the years that followed the American revolution, "more people were imprisoned for debt than for any other reason"); Thomas E. Plank, The various stern shaming practices directed at insolvent debtors. 46 For example, to disgrace the bankrupt, the bankrupt's hair would be cut off. 47 Also, the debtor's palm would be branded with the letter "T" for "thief" and he would be mandated to stand in a public square for two hours with an ear nailed to the pillory and then cut off. 48 While debtor's prison had become somewhat less popular during the 19th century, 49 bankruptcy related stigmas persisted with full force during that time.
50 Bankruptcy continued to be viewed by most as a crime, and much of the Victorian era culture revolved around the humiliation associated with debtors' default.
51
Bankruptcy's stigma remained pervasive during the first half of the 20th century. Congressional testimony and law professors' writing provide some anecdotal evidence of its pervasiveness during that time.
52 One report to the President of the United States issued by the Attorney General in 1932 reinforced these sentiments, asserting that many financially troubled individuals avoid bankruptcy filing "until all their assets are gone to avoid the Constitutional Limits of Bankruptcy, 63 Tenn. L. Rev. 487, 518 (1996) stigma of bankruptcy." 53 Nonetheless, as debtor's prison had come to an end in most states by the 1920s, and as the number of consumer bankruptcies began to rise during the 1920s, 54 both the Solicitor General and the Department of Commerce declared soon thereafter that the stigma traditionally associated with bankruptcy was beginning to decline. 55 By the 1960s, a number of critics had begun to voice their concerns about the dramatic rise in consumer bankruptcy filings. The critics from Congress, the mass media, the Bar, and academia attributed the increase in filings mostly to an alleged decline in morals and shame associated with bankruptcy.
56
These allegations were made despite a number of contemporaneous studies that pointed out that bankruptcy stigma remained robust among the vast 53 Imprisonment -Brown v. Brown, 287 Md. 273, 412 A.2nd 396 (1980) , 10 U. Balt. L. Rev. 190, 193 (1980) It wasn't many years ago that bankruptcy was regarded as a fairly wicked way to wash out one's indebtedness. Any man who went bankrupt was treated almost as a leper. Women filed about as often as they swam the English Channel. Bankruptcy had a stigma attached to it. It still does, but the scar it leaves isn't nearly so deep as it used to be. majority of Americans. 57 A Supreme Court decision during the 1960s seems to confirm the results of these studies suggesting that the bankruptcy stigma was as present as ever.
58
The stigma of bankruptcy has persisted to some extent over the past forty years. A formal report to Congress from the early 1970s declared that consumer debtors were steered away from pursuing bankruptcy relief because of the entrenched stigma associated with the process. proceedings, everyone lost -the creditors by receiving a mere fraction of their claims, the debtor by bearing thereafter the stigma of having been adjudged a bankrupt."). 59 See Report of the Commission on the Bankruptcy Laws of the United States, H.R. Doc. No. 93-137, Pt. 1 (1973) ; id. at 15 ("The preponderant majority of debtors recognition of the deterrent impact of the stigma on bankruptcy filing, in the late 1970s Congress aimed at crafting a more attractive repayment chapter to the bankruptcy code as a way of alleviating "many debtors' desire to avoid the stigma attached to straight bankruptcy."
60
Aside from Congressional recognition of the stigma of bankruptcy, public polls during the 1980s and 1990s suggested that the majority of the population would be hesitant to vote into office or do business with anyone who had filed for bankruptcy. 61 Another survey in 1993 found that more than three fourths of former bankruptcy petitioners who were interviewed described their feelings about their bankruptcy filing as "just terrible." 62 Furthermore, writings from academia and the mass media emphasized the shame and embarrassment associated with bankruptcy filing. 63 Moreover, a number of published legal opinions tended to confirm that some judges find bankruptcy stigma to be persistent and real. C.A.N. 5787, 6078-79 (1978 ("After all, no one really wants to be bankrupt and it is only after financial disaster were the reported instances in which a bankrupt petitioned the court to have his name changed or to have the bankruptcy petition dismissed altogether to avoid the perceived stigma. 65 More dramatic yet are the results of a General Social Survey during the last thirty years that reported an appreciable number of respondents believing that bankruptcy is an acceptable reason for committing suicide. 66 Stigma has also been manifested through the anecdotal evidence of embarrassed bankrupts desperately searching for ways to conceal their bankruptcy filing from others. 67 Lastly, a recent study has suggested that strikes that anyone would seek to give up and be branded with the stigma of bankruptcy. Shame, Gender and Marital Discord 73, 78-79, 94, 267 (2000) (unpublished Ph.D. dissertation, Washington State University) (on file with author) (based on survey results of petitioners, the researcher found that prior to filing, the majority of bankruptcy petitioners viewed bankruptcy as stigmatizing, were reluctant to file and did not want their friends and family to know about their filing); White, supra note 63, at 205 (estimating, based on a national sample, that at least 15% of households could benefit from filing for bankruptcy, yet the personal filing rate represents less than 1% of the adult population. The author suggests that one explanation for the disparity is the powerful influence of stigma); Frederick that have attempted to measure bankruptcy stigma have concluded that it has been lessening.
72
To measure bankruptcy stigma these studies have consistently used indirect variables as proxies for the effects of stigma. For example, a number of studies have used the number of bankruptcy filings as a proxy for declining stigma. 73 Other studies have concluded that bankruptcy stigma has declined as reflected in the rise of bankruptcy advertising, 74 changes in community -103 (1998) size, as well as migration patterns. 75 Also, a series of credit industry studies has determined that bankruptcy stigma has lessened, as evidenced by the increased number of petitioners finding out about bankruptcy from family and friends.
76 Yet another study concluded that bankruptcy stigma has declined as evidenced by the rise in the number of bankruptcy filings filed by nondelinquent debtors. 77 Lastly, one credit industry-sponsored study relied on Bureau Data, 2000 Bus. Econ. 63, 71 (using the proxy of population density levels to ascertain the role of social norms in bankruptcy filing); Buckley & Brinig, supra note 72, at 188 (the authors regressed the consumer bankruptcy filing rates for 86 districts against legal, economic and social variables. Variables used as proxies for the strength of social networks were rates of migration and the percentage of the population living in a metropolitan area. They concluded that legal and economic variables were unable to account for the increase in filing rates, but that social variables were "powerful predictors" of filing rates); Fay, Hurst & White, supra note 73, at 712 (using cross-section data, the authors tried to identify time series trends within various communities that suggest a lower level of disapproval of bankruptcy over time in given communities); Teresa Sullivan et al., As We Forgive Our Debtors 244-46 (1989) (noting correlation of migration history with propensity to file bankruptcy). 76 See VISA, 2000 Life After Bankruptcy Study 5 (2000) ("The increasing trend in the number of people learning about bankruptcy through friends and family members has been demonstrated in each annual debtor survey, and is once again confirmed in this study."); VISA, Consumer Bankruptcy: Annual Bankruptcy Debtor Survey 2 (1997) ("Fully 45.3 percent of the respondents said they learned about bankruptcy as an option from friends or family. That's a substantial increase over the previous year's 10.5 percent and, taken together with other research information, suggests a further weakening of the once strong social stigma against bankruptcy."). 77 The share of bankruptcy filers who have never been delinquent on any loan appears to now be 50% or higher, and has risen sharply in recent years. This suggests that factors other than debt are increasingly driving the process. This is far different than the situation which prevailed in earlier decades, when bankruptcy was generally a last resort. . . . Today, bankruptcy is increasingly becoming first option, and the old time profile no longer appears to be representative. 79 as evidence for declining bankruptcy stigma. These various attempts to measure bankruptcy stigma have been roundly criticized. In addition to their over-reliance on proxies for ascertaining the decline in bankruptcy stigma, 80 these findings have also been criticized for focusing on questioning former petitioners to ascertain existing stigma levels. Since the bankruptcy population is not sufficiently representative of Mallory B. Duncan, Vice President, General Counsel of National Retail Federation) (noting that for many retailers "more than 40% of the bankruptcy petitioners received are from customers (often long-standing) who are not seriously delinquent"). 78 See Consumer Debt Hearing, supra note 77, at 428-29 (written statement of VISA U.S.A. Inc.): Of course, there are many reasons for these [personal bankruptcy filings] increases. But surely one reason is that bankruptcy no longer appears to carry the social stigma it once did. . . . In a Visa survey of individuals who filed for bankruptcy during a 12-month period in 1995 and 1996 . . . less than half of the respondents sought credit counseling before deciding to file for bankruptcy, further evidence that an increasing number of people appear to choose bankruptcy as the "solution" to their financial difficulties rather than as a "last resort." 79 See id. (concluding that bankruptcy no longer carriers the stigma it once did, the author refers to the results of a survey of bankruptcy petitioners finding that "almost 14% of the respondents had filed for bankruptcy two or more times"). 80 See Congressional Budget Office, Personal Bankruptcy: A Literature Review, at xi (2000): Several studies maintain that the social stigma associated with filing for bankruptcy plays a significant role in determining the filing rate, but at best, those findings are merely suggestive. Because direct measures of stigma do not exist, the studies used other variables as proxies -that is, to approximate the effects of stigma. However, the proxy variables did not isolate stigma's influence on the filing rate. . . . Consequently, the studies probably overstated the effects of stigma. Fragile Middle Class, supra note 67, at 264 ("Most recent analyses of the 'decline in stigma of bankruptcy' do not use any direct measure of stigma."); Thorne, supra note 71, at 70 (criticizing a previous study, that relied on bankruptcy proxies to conclude that bankruptcy stigma has declined, for failure to operationalize the crucial independent variable of stigma); Gross & Souleles, supra note 73, at 3:
Unfortunately it has been difficult to disentangle the risk and stigma effects empirically. First, it is not obvious how to operationalize the stigma effect. Most of the proxies for stigma that have been suggested run into the problems of endogeneity and reverse causality. For example, consider using the number of advertisings by bankruptcy lawyers as an inverse proxy for stigma. The problem is that an increase in ads might not be the cause of the rise in bankruptcies, but rather their effect.
the general population, questioning former petitioners does not provide a reliable indicator of the general public's perception.
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II. AN EMPIRICAL STUDY ON STIGMA IN BANKRUPTCY: A CONTENT ANALYSIS OF NEWSPAPER ARTICLES A. Research Methodology and Justification
This study attempts to measure the evolution of stigma in bankruptcy by addressing the methodological deficiencies attributed to previous empirical studies on this subject. Rather than measuring bankruptcy stigma through the examination of proxies or through the questioning of former petitioners, this study measures evolving public perception about bankruptcy by examining the general public's expressed sentiments.
To ascertain whether the negative image of bankrupts has eroded in the United States over the past century and a half, 176 newspaper articles published between 1864 and 2002 were examined for content.
82 Examination of the content of consumer bankruptcy related newspaper articles provides valuable insight into the evolution of public perception of bankrupts during that period.
This study chose the popular print media as its corpus because it is the most inclusive, providing a forum for disparate communities and individuals to exchange ideas and debate proposals. It functions as the general population's quasi town square, providing a daily chronicle of how social problems are defined and perceived within society.
Often embedded within newspaper articles on consumer bankruptcy are important messages about the appropriateness of filing for bankruptcy, the causes of bankruptcy filings, and the validity of debt relief provisions in a bankruptcy regime. While messages communicated in newspaper articles 81 See Margaret Howard, Bankruptcy Empiricism: Lighthouse Still No Good, 17 Bank. Dev. J. 425, 453 (2001) do not precisely reflect general attitudes of the populace, this study attempts to indirectly identify such messages in a sample of newspaper articles and to use the embedded messages as a measure for broad and evolving societal perceptions about the bankruptcy population. While messages embedded in newspaper articles influence public opinion, these messages also reflect existing public opinion.
83
The articles were selected from the New York Times. The New York Times was selected because it is among the most widely circulated daily newspapers in the United States and serves as a relatively good representation of mainstream print media. Another reason for choosing the New York Times was its diverse readership and its national scope. Lastly, the New York Times is the only mass circulated newspaper that has its content indexed as far back as the mid-nineteenth century.
The New York Times Index was used to identify articles about consumer bankruptcy between 1864 and 2002. The search began with the year 1864 because that was the first year the New York Times began indexing its articles; hence making it possible to efficiently locate articles about bankruptcy. Articles were located under the keyword "bankruptcy." Only articles that discussed the use of personal bankruptcy, the causes of personal bankruptcy, the appropriateness of personal bankruptcy filing, or the scope of debt relief that should or should not be available to individuals in bankruptcy were selected under the "bankruptcy" heading. Items incorporated in the sample included news reports, letters to the editor, feature articles, and commentary.
Excluded from the sample were articles that were not completely or substantially about personal bankruptcy; articles written by current or former bankrupts; articles on topics other than personal bankruptcy (i.e., corporate or municipal bankruptcy); articles about bankruptcy in other countries; or articles exclusively discussing the administration of the bankruptcy system. 83 A total of 176 newspaper articles meeting these criteria were found. The sample contains more articles from after 1970 (107) than before 1970 (69). Once the sample of articles was collected, four content evaluators coded the articles. A questionnaire was developed to evaluate and assist the content evaluators in their assessment of the articles. The content evaluators were three research assistants, all undergraduate students, in addition to the principal investigator. The content evaluators completed the coding independently, in separate rooms, and were instructed not to discuss their work with each other.
The task of coding articles for content was explained to the content evaluators before they began coding, and their understanding of the questionnaire was examined. The principal investigator went over the questionnaire with the content evaluators and made sure that they understood the questions in the questionnaire and how to complete it.
Following the training of the content evaluators, the content evaluators were instructed to code all of the articles in the sample. The content evaluators were given the same articles to evaluate, in the same order.
After reading and independently analyzing each article assigned to him or her from the sample, each content evaluator filled out a questionnaire. The questionnaire required the content evaluator to: (a) identify the date of the article; (b) identify the article type (news report, feature article, column, commentary, letter to the editor); (c) identify whether the article primarily discussed merchant debtors or consumer debtors; and (d) assess the disposition of the article towards the bankrupt or the bankruptcy population.
To identify articles that displayed a favorable attitude towards bankrupts or towards the bankruptcy population, the content evaluators were asked to examine the following: (a) whether any of the following keywords were attributed to the bankrupt or the bankruptcy population: moral, truthful, pure, responsible, fair, victim, oppressed, thrift, suffering, hardworking, conscientious, struggle, facing hardship, perseverance, deserving support; or (b) whether the article attributed the bankruptcy filings to events beyond the control of the petitioners, or to the actions of third parties (i.e., creditors). Articles regarded as positive were so marked and received the numerical value of three.
Similarly, to identify articles that displayed an unfavorable attitude towards the bankrupt or the bankruptcy population, the content evaluators were asked to examine the following: (a) whether any of the following keywords were attributed to the bankrupt or the bankruptcy population: irresponsible, unfair, fraudulent, outcast, exploiter, abusers, misbehaving, immoral, neglectful, threatening community well-being, lazy, dependent, freeloader, deceiver; or (b) whether the article attributed the bankruptcy to the debtor's lack of responsibility or other negative characteristics. Articles regarded as negative were so marked and received the numerical value of one. Articles including both favorable and unfavorable references to the bankrupt or the bankruptcy population, or no references at all, were deemed neutral and given a score of two. The content evaluators were required to provide a written explanation for the basis of their assessments.
The content evaluators' numerical assessments were averaged for each examined article. An average was then computed for all articles in a given year. The average score for each year between 1864 and 2002 was recorded on an excel spreadsheet and subjected to data mining.
This research design has several limitations. Primarily, the messages communicated in newspaper articles in general, and in the New York Times in particular, do not precisely reflect broad populace attitudes. Instead, this research design uses the embedded messages as a proxy for broad and evolving societal perceptions about the bankruptcy population. Also, while the content evaluators were guided in their assessments, in order to achieve some degree of objectivity (i.e., the use of keywords to ascertain the predispositions exhibited in the articles), there is no way to eliminate all subjectivity inherent in such evaluations. Furthermore, the keywords that guided the content evaluators were potentially limiting and not entirely inclusive. In addition, given the large number of years covered in this study, it is inevitable that the New York Times' readership and journalists have changed over the years. Moreover, the absence of any other national circulating and indexed newspaper that dates back to the 19th century left us with only one newspaper as the corpus. Similarly, given the national scope of the New York Times, the study's methodology was unable to fully capture regional disparities in social attitudes. Lastly, at the time this research was initiated, no nationally circulating newspaper had its articles available in an electronic format going all the way back to the 19th century. Searching a database of electronically formatted articles may have yielded additional articles for our sample compared to the yield of the manual indexing system that was available to us at the time this study was undertaken. Given these limitations, the results discussed below should not be construed as a definitive statement on evolving norms in bankruptcy, but rather, as a supplement to existing studies on the subject and an examination of norms in bankruptcy through a different lens.
B. The Results
Portrayal of bankruptcy petitioners in the New York Times newspaper articles shifted dramatically in the 1960s. Prior to the 1960s, newspaper articles depicted debtors largely as manipulators and fraud promoters. Debtors in bankruptcy were represented as a manifestation of the decline of societal moral values and were frequently referred to as evil doers, cheaters, crooks, fools, or perjurers. Similarly, newspaper articles from prior to the 1960s commonly attributed bankruptcy filing to the debtor's transgressions. Bankruptcy filings were usually attributed to the debtor's fraudulent conduct, such as concealment of assets. 84 In contrast, beginning in the 1960s, bankruptcy petitioners were no longer regularly referred to as deceitful. Instead, newspaper articles began referring to the petitioners merely as irresponsible or unethical individuals who lack discipline. 85 Aside from transforming the portrait of bankruptcy petitioners from intentionally corrupt to simply rash and immature, the new discourse also incorporated sympathetic undertones. For the first time, petitioners were depicted in newspaper articles in compassionate terms. Petitioners were referred to as hardworking, poor, struggling, and needy. 86 Visuals used along with an article on bankruptcy commonly incorporated pictures of the poor, the disabled, the petitioner holding a baby, the unsophisticated blue-collar worker, along with the white-collar worker. 87 Unlike before, when bankruptcy was viewed in articles as quasi criminal, it was now perceived and referred to as a matter of basic civil liberties and consumer rights. 88 Moreover, beginning in the 1960s, newspaper articles discontinued attributing bankruptcy filings to debtors' fraud. Instead, bankruptcy filings began to be viewed largely as a product of events beyond the control of the petitioners. Newspaper articles frequently pointed to economic conditions that promoted the debtors' bankruptcy filings, such as recession, high inflation, unemployment, stock market losses, a decline in housing prices, an increase in foreclosures, or an increase in overall personal debt. 89 Alternatively, some articles attributed bankruptcy filings to personal misfortune, such as an auto accident, illness, divorce, high medical bills, or other unforeseen hardships. 90 Lastly, articles began to ascribe bankruptcy wise financial strategy, 96 or as an informal and easy process for dealing with temporary setbacks. 97 The shift in the depiction of bankruptcy petitioners beginning in the 1960s was also statistically confirmed. The hypothesis that this study purported to test was that societal attitudes regarding bankruptcy petitioners began to change in the late 1960s as a result of the cultural revolution taking place in the United States at that time. 98 To validate this hypothesis, the ratings for the newspaper articles from the New York Times for the years 1864 through 1969 were compared with the mean annual ratings for articles from 1970 through 2002 using a t-test. The mean rating from before 1970 was 1.768. The mean rating on or after 1970 was more favorable at 2.165. This change is significant at an alpha of .001. Hence, the data suggest that the attitudes of the American people about bankruptcy petitioners changed in the United States following the 1960s and have become more sympathetic towards bankruptcy petitioners.
The ratings of the newspaper articles were also examined relative to other independent variables, including a time series analysis of the years between 1864 and 2002, gross domestic product, the unemployment rate, the number of bankruptcy filings, available consumer credit, change in gross domestic product, change in unemployment rates, change in the number of bankruptcy filings, change in available consumer credit, party affiliation of the President, party affiliation of the majority in the House of Representatives, and party affiliation of the majority in the United States Senate. Using simple, multiple, step-wise regressions, the results identified no other strong, significant statistical relationship between the variables. 99 96 See, e.g., Hansell, supra note 90 ("Bankruptcy often looks like a good deal."). 97 See, e.g., Morrow, supra note 85 ("Some lawmakers contend that declaring personal bankruptcy is now too easy . . . ."); Hansell, supra note 90 (describing informality and ease of the bankruptcy process); Personal Bankruptcy: Creditors, Debtors & Ethics, N.Y. Times, Oct. 12, 1975, at III.16 (suggesting that bankruptcy is an easy process). 98 See generally Roger Kimball, The Long March: How the Cultural Revolution of the 1960s Changed America (2000) . 99 The only other statistically significant relationship was identified using a simple regression between mean annual ratings and the unemployment rate. The relationship was significant at about .02. The R-square was low, however. Hence the relationship was weak but significant. Interestingly, the relationship was negative. That is, the higher the unemployment rate, the more negatively bankruptcy petitioners were viewed in society.
